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resumo

$�RUGHP�MXUtGLFD�UHFRQKHFH�H� WXWHOD�GLUHLWRV��FRORFDQGR��
SRUpP��OLPLWHV�DR�VHX�H[HUFtFLR��7DLV�OLPLWHV�OHJDLV�GHFRUUHP�
GH�YDORUHV�FRPR�D�MXVWLoD��D�HTXLGDGH�H�D�FHUWH]D�MXUtGLFD��
RV�TXDLV��SRU�VHX�WXUQR��FRQVWLWXHP�¿QV�GR�'LUHLWR�FXMD�MXUL�
dicidade reclama uma dimensão ética. Os institutos jurídicos 
GD�SUHVFULomR�H�GD�FDGXFLGDGH�FRQGX]HP�DR�HQIUDTXHFLPHQWR�
H�H[WLQomR�GH�GLUHLWRV��SHOR�VHX�QmR�H[HUFtFLR��GHFRUULGR�XP�
FHUWR�ODSVR�GH�WHPSR��$�VXD�FRQVDJUDomR�OHJDO�WHP�HP�YLVWD�
VDQFLRQDU�D�LQpUFLD�GR�WLWXODU�GR�GLUHLWR��IXQGDPHQWR�HVSHFt�
¿FR�GD�SUHVFULomR��H�LQWURGX]LU�VHJXUDQoD�QDV�UHODo}HV�MXUt�
GLFDV��¿P�TXH�SUHVLGH�j�FDGXFLGDGH��2�UHJLPH�MXUtGLFR�SODV�
PDGR�QR�&yGLJR�&LYLO�p�GLIHUHQWH�SDUD�FDGD�XP�GRV�LQVWLWX�
WRV�H�PXLWRV�VmR�RV�SUD]RV�GLVSHUVRV�QDV�VXDV�GLVSRVLo}HV��
R�TXH�LPSULPH�LPSRUWkQFLD�SUiWLFD�j�SUHVHQWH�WHPiWLFD�

palavras-chave
3UHVFULomR��FDGXFLGDGH��H[WLQomR�GH�GLUHLWRV��UHJLPH�MXUtGLFR��
SUD]RV�

abstract

$Q�HIIHFWLYH�OHJDO�RUGHU�UHFRJQL]HV�DQG�SURWHFWV�ULJKWV�DFFRP�
SDQLHG�E\�OLPLWV�WR�LWV�H[HUFLVH��7KHVH�OLPLWV�DULVH�IURP�YDOXHV�
VXFK�DV�HTXLW\��MXVWLFH�DQG�FHUWDLQW\��/LPLWDWLRQ�DQG�H[SLUD�
WLRQ�SHULRGV�OHDG�WR�WKH�WHUPLQDWLRQ�RI�ULJKWV��/HJDO�SURYLVLRQV�
that enshrine such periods aim at justice and certainty in 
OHJDO�UHODWLRQV��8QGHU�3RUWXJXHVH�ODZ�WKH�OHJDO�UHJLPHQ�GLI�
IHUV�ZKHWKHU�ZH�IDFH�D�OLPLWDWLRQ�RU�H[SLUDWLRQ�SHULRG�DQG�WKHUH�
DUH�VHYHUDO�SURYLVLRQV�HVWDEOLVKLQJ�VXFK�SHULRGV��7KH�DSSOL�
FDWLRQ�DQG�RSHUDWLRQ�RI�WKLV�OHJDO�IUDPHZRUN�KDV�D�VLJQL¿FDQW�
impact on legal relations and hence its importance and prac�
WLFDO�YDOXH�

keywords

/LPLWDWLRQ�SHULRG��H[SLUDWLRQ�� OHJDO� IUDPHZRUN�� OHJDO� WHUP��
termination of rights.

�3URIHVVRUD�&RRUGHQDGRUD��0HVWUH�HP�'LUHLWR��PROLYHLUD#LVFHW�SW�

INTRODUÇÃO

A ordem jurídica reconhece a pessoa como sujeito de 

GLUHLWRV�D�SDUWLU�GR�QDVFLPHQWR�FRPSOHWR�H�FRP�YLGD1. Coe�

rentemente o reconhecimento de direitos a nascituros 

GHSHQGH��QD�QRVVD�RUGHP�MXUtGLFD��GR�VHX�QDVFLPHQWR2. A 

SDUWLU�GHVWH�PRPHQWR�p�UHFRQKHFLGR�jV�SHVVRDV�VLQJXOD�

UHV�XP�FtUFXOR�GH�GLUHLWRV��GHVGH�ORJR�RV�GH�SHUVRQDOLGDGH��

FRPR�R�GLUHLWR�DR�QRPH�RX�R�GLUHLWR�j�LPDJHP3. A par de 

UHODo}HV�MXUtGLFDV�GH�QDWXUH]D�SHVVRDO��DV�SHVVRDV�VLQ�

JXODUHV�SRGHP�VHU�SDUWH�HP�UHODo}HV�MXUtGLFDV�FRP�FDUi�

ter patrimonial e nisto consiste a sua capacidade jurídica4.

A esfera jurídica dos sujeitos de direito integra direitos 

H�REULJDo}HV�H�p�WXWHODGD�SHOR�GLUHLWR��0DV�VH�SRU�XP�ODGR��

R�GLUHLWR�WXWHOD�RV�GLUHLWRV��SRU�RXWUR��FRORFD�OLPLWHV�DR�VHX�

H[HUFtFLR��$�MXULGLFLGDGH�DVVHQWD�HP�YDORUHV�FRPR�D�MXV�

WLoD�H�D�VHJXUDQoD��$�TXHVWmR�GRV�OLPLWHV�WHP�SRU�EDVH��

MXVWDPHQWH��RV�YDORUHV��SRU�YH]HV�FRQÀLWXDQWHV��TXH�QRU�

teiam o direito.

$�SUHVFULomR�H�D�FDGXFLGDGH��REMHWR�GH�DQiOLVH�QR�SUH�

VHQWH�WUDEDOKR��WrP�LPSDFWR�QDV�UHODo}HV�MXUtGLFDV�LPSRQGR�

OLPLWHV�DR�H[HUFtFLR�GRV�GLUHLWRV��2�IXQFLRQDPHQWR�GH�WDLV�

LQVWLWXWRV�GHWHUPLQD�D�H[WLQomR�GH�XP�GLUHLWR�SHOR�VHX�QmR�

H[HUFtFLR��SRU�XP�FHUWR�ODSVR�GH�WHPSR��2�HIHLWR�DVVLP�SUR�

GX]LGR�QmR�FRQVWLWXL��HP�WHUPRV�DEVWUDWRV��XPD�VROXomR�

MXVWD��3RUpP��UHFRQKHFHU�DR�WLWXODU�GR�GLUHLWR��D�SRVVLELOL�

dade de se colocar numa situação de inércia continuada 

H�XOWHULRUPHQWH�H[LJLU��FRP�D�WXWHOD�GD�RUGHP�MXUtGLFD��R�

FXPSULPHQWR�GH�XPD�REULJDomR�FRQVWLWXL��FHUWDPHQWH��XP�

IDWRU�GH�LQVHJXUDQoD�QR�WUiIHJR�MXUtGLFR�

1. FUNDAMENTOS DOS INSTITUTOS JURÍDICOS DA 

PRESCRIÇÃO E DA CADUCIDADE

$�SUHVFULomR�H�D�FDGXFLGDGH� LQVWLWXWRV�MXUtGLFRV�EDVL�
ODUHV�GR�GLUHLWR�FLYLO��HQFRQWUDP�VH�UHJXODGRV�QD�SDUWH�JHUDO�
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Percursos & Ideias

GR�&yGLJR�&LYLO� VRE�D�HStJUDIH�³2�WHPSR�H�D�VXD�UHSHU�
FXVVmR�QDV�UHODo}HV�MXUtGLFDV´��

2�PHUR�GHFXUVR�GR�WHPSR�DIHWD�DV�UHODo}HV�MXUtGLFDV��

SURGX]LQGR�HIHLWRV�MXUtGLFRV�FRQVWLWXWLYRV��FRPR�QR�FDVR�

GD�XVXFDSLmR�RX�SUHVFULomR�DTXLVLWLYD��PRGL¿FDWLYRV��FRPR�

QR�FDVR�GD�SUHVFULomR�TXH�FRQGX]�DR�HQIUDTXHFLPHQWR�GR�

GLUHLWR�SHOD�FRQYHUVmR�GD�REULJDomR�FLYLO�HP�PHUD�REULJD�

omR�QDWXUDO��H�DLQGD�H[WLQWLYRV��QR�FDVR�GD�FDGXFLGDGH�

2�Q�����GR�DUWLJR�������HVWDEHOHFH�D�UHJUD�GH�TXH�WRGRV�

RV�GLUHLWRV�HVWmR�VXMHLWRV�D�SUHVFULomR�SHOR�VHX�QmR�H[HU�

FtFLR��GXUDQWH�R�ODSVR�GH�WHPSR�HVWDEHOHFLGR�QD�OHL��H[FH�

WXDQGR�RV�GLUHLWRV�LQGLVSRQtYHLV�H�RV�TXH�D�OHL�GHFODUH�

isentos de prescrição.

5HIHULQGR�VH�DRV�GLUHLWRV�TXH�FDHP�IRUD�GD�UHJUD�GD�

SUHVFULomR�HVWDEHOHFLGD�QD�UHIHULGD�QRUPD��HVFODUHFHP�

3LUHV�GH�/LPD�H�$QWXQHV�9DUHOD�������������TXH��³(QWUH�RV�

SULPHLURV�HVWmR�RV�GLUHLWRV�GH�SHUVRQDOLGDGH��FRPR�R�GLUHLWR�

DR�QRPH��H��GH�XPD�PDQHLUD�JHUDO��WRGRV�RV�GLUHLWRV�UHOD�

WLYRV�DR�HVWDGR�GD�SHVVRD��FRPR�RV�GLUHLWRV�GH�IDPtOLD´��

(�³(QWUH�RV�VHJXQGRV�HVWmR�FRPSUHHQGLGRV�WRGRV�RV�GLUHL�

WRV�UHIHULGRV�QRV�Q��V���H����2�Q�����FRQVLGHUD��HP�SULQFt�

SLR��GH�FDGXFLGDGH�RV�SUD]RV�¿[DGRV�QD�OHL�RX�SRU�YRQWDGH�

GDV�SDUWHV�SDUD�R�H[HUFtFLR�GH�GLUHLWRV���«��2�Q�����UHIHUH�

�VH�D�GLUHLWRV�UHDLV�TXH��HPERUD�QmR�VXMHLWRV�D�SUHVFULomR��

SRGHP�H[WLQJXLU�VH�SHOR�não uso��VHQGR��QHVWH�FDVR��DSOL�

FiYHO�R�UHJLPH�GH�FDGXFLGDGH´�

2�OHJLVODGRU�DGRWRX�XP�FULWpULR�IRUPDO�SDUD�D�TXDOL¿�

FDomR�GRV�LQVWLWXWRV�HP�DQiOLVH��HVWDEHOHFHQGR�R�DUWLJR�

�������Q�����TXH�³TXDQGR�SRU�IRUoD�GD�OHL�RX�SRU�YRQWDGH�

GDV�SDUWHV��XP�GLUHLWR�GHYD�VHU�H[HUFLGR�GHQWUR�GH�FHUWR�

SUD]R��VmR�DSOLFiYHLV�DV�UHJUDV�GD�FDGXFLGDGH��D�PHQRV�

TXH�D�OHL�VH�UH¿UD�H[SUHVVDPHQWH�j�SUHVFULomR´��

1DV�SDODYUDV�GH�3DLV�GH�9DVFRQFHORV��������������³�«��

HVWmR�VXMHLWRV�D�SUHVFULomR�GLUHLWRV�VXEMHFWLYRV�GLVSRQt�

YHLV��TXH�QmR�VHMDP�GLUHLWRV�UHDLV�H�TXH�QmR�VHMDP�WHPSR�

UiULRV��HVWmR�VXMHLWRV�D�FDGXFLGDGH�RV�GLUHLWRV�WHPSRUiULRV��

LVWR�p��DTXHOHV�FXMR�H[HUFtFLR�HVWHMD�VXMHLWR�D�FHUWR�SUD]R´�

'RPLQJXHV�GH�$QGUDGH�������������HQXQFLD�DV�UD]}HV�

HVSHFt¿FDV�TXH�SUHVLGHP�D�FDGD�XP�GRV�LQVWLWXWRV��VXV�

WHQWDQGR�TXH�QR�SUHVFULFLRQDO�R�IXQGDPHQWR�UHVLGH�QD�³�«��

LQpUFLD�GR�UHVSHFWLYR�WLWXODU��TXH�RX�VLJQL¿FD�UHQ~QFLD�DR�

VHX�GLUHLWR�RX�GH�TXDOTXHU�PDQHLUD�R�WRUQD�LQGLJQR�GH�SUR�

WHFomR�MXUtGLFD´��

&RQIRUPH�VH�SRGH�OHU�QR�DFyUGmR�GR�6XSUHPR�7ULEX�

QDO�GH�-XVWLoD��GH���������6��³$LQGD�TXH�ROKDGD��VRE�R�

SRQWR�GH�YLVWD�GD�PRUDO�H�GR�GLUHLWR�QDWXUDO��FRP�FHUWR�

GHVIDYRU��RV�DQWLJRV�TXDOL¿FDUDP�QD�FRPR�impium reme-

dium ou impium praesidium���D�SUHVFULomR�FRQWLQXD�D�VHU�

UHFODPDGD�SHOD�ERD�RUJDQL]DomR�GDV�VRFLHGDGHV�FLYLOL]D�

GDV��DSUHVHQWDQGR�VH��HQWUH�QyV��FRPR�XPD�H[FHSomR�QmR�

SULYDWLYD�GRV�GLUHLWRV�GH�FUpGLWR��DUW���������GR�&yG��&LYLO��

H��SRU�LVVR�PHVPR��LQVHULGD�QD�VXD�SDUWH�JHUDO��QR�FDStWXOR�

UHODWLYR�DR�WHPSR�H�j�VXD�UHSHUFXVVmR�VREUH�DV�UHODo}HV�

MXUtGLFDV��DUW��V�������D�������GR�&yG��&LYLO�´�

-i�QR�LQVWLWXWR�GD�FDGXFLGDGH�R�IXQGDPHQWR�HVSHFt¿FR�

p�R�GD�QHFHVVLGDGH�GH�FHUWH]D�MXUtGLFD��$�SUHVFULomR�H�D�

caducidade estão sujeitas a regimes jurídicos distintos em 

GLYHUVRV�DVSHWRV�H�TXH�VH�SDVVDP�DJRUD�D�DQDOLVDU�

2. A PRESCRIÇÃO

2.1. Regime jurídico 

2�UHJLPH�MXUtGLFR�GD�SUHVFULomR�p�LQGHUURJiYHO��VDQFLR�

QDQGR�D�OHL�FRP�QXOLGDGH�RV�QHJyFLRV�MXUtGLFRV�TXH�PRGL�

¿TXHP�RV�SUD]RV�OHJDLV�GH�SUHVFULomR�RX�DV�FRQGLo}HV�HP�

TXH�D�SUHVFULomR�RSHUD�RV�VHXV�HIHLWRV��DUWLJR���������

A prescrição não pode ser conhecida H[�RI¿FLR��WHQGR�

GH�VHU�LQYRFDGD�SRU�DTXHOH�D�TXHP�DSURYHLWD��SHOR�VHX�

UHSUHVHQWDQWH�RX�SHOR�0LQLVWpULR�3~EOLFR�WUDWDQGR�VH�GH�

LQFDSD]��DUWLJR��������

&RPSOHWDGR�R�SUD]R�GH�SUHVFULomR��R�VHX�EHQH¿FLiULR�

tem a faculdade de recusar o cumprimento da prestação 

RX�RSRU�VH�DR�H[HUFtFLR�GR�GLUHLWR�SUHVFULWR��DUWLJR���������

&RQWXGR�VH�D�UHDOL]DU��LJQRUDQGR�RX�QmR�D�SUHVFULomR��³R�

FUHGRU�JR]D�GD�soluti retentio��QmR�SRGHQGR�R�REULJDGR�

UHSHWLU�R�TXH�KDMD�SUHVWDGR��DUWLJR�������´��0RWD�3LQWR��

������������

3LUHV�GH�/LPD�H�$QWXQHV�9DUHOD�������������VDOLHQWDP�

TXH�³6H�R�FXPSULPHQWR�GD�REULJDomR�SUHVFULWD�p�IHLWR�FRP�

FRQKHFLPHQWR�GD�SUHVFULomR��Ki� UHQ~QFLD� WiFLWD��QRV�

WHUPRV�GR�Q�����GR�DUWLJR��������6H�R�GHYHGRU�LJQRUDYD�

TXH�D�GtYLGD�HVWDYD�SUHVFULWD��QmR�Ki�UHQ~QFLD��PDV�D�OHL�

QmR�SHUPLWH�D�UHSHWLomR�GD�SUHVWDomR��FRPR�VH�QmR�IRVVH�

GHYLGD��«�´�
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$�UHQ~QFLD�j�SUHVFULomR�Vy�p�DGPLWLGD�GHSRLV�GH�KDYHU�

GHFRUULGR�R�SUD]R�SUHVFULFLRQDO��SRGHQGR�VHU�WiFLWD��8P�

GRV�FDVRV�PDLV�FRPXQV�GH�UHQ~QFLD�WiFLWD�FRQVLVWH�QR�

FXPSULPHQWR�GD�REULJDomR�GHSRLV�GH�GHFRUULGR�R�SUD]R�

de prescrição7. 

1mR�REVWDQWH�D�UHQ~QFLD�j�SUHVFULomR�SHOR�GHYHGRU��D�

OHL�DGPLWH�D�VXD�LQYRFDomR�SHORV�FUHGRUHV�H�SRU�WHUFHLURV�

FRP�OHJtWLPR�LQWHUHVVH�QD�VXD�GHFODUDomR��&RQWXGR��VH�R�

GHYHGRU�WLYHU�UHQXQFLDGR�DR�EHQHItFLR�GD�SUHVFULomR��WDO�

IDFXOGDGH�Vy�SRGH�VHU�H[HUFLGD�YHUL¿FDGRV�RV�SUHVVXSRV�

WRV�H[LJLGRV�SDUD�D�LPSXJQDomR�SDXOLDQD��DUWLJR��������

Hörster ������������VXVWHQWD�TXH�R�GLUHLWR�GR�FUHGRU�

QmR�VH�H[WLQJXH��³$SHQDV�DFRQWHFH�TXH�R�GLUHLWR�GH�H[LJLU�

�REULJDomR�FLYLO��¿FD�UHGX]LGR�D�XP�GLUHLWR�GH�SUHWHQGHU�

�REULJDomR�QDWXUDO�´��2�Q�����GR�DUWLJR�������SUHYr�MXVWD�

PHQWH�XPD�VROXomR�FRQVRQDQWH�FRP�D�HVWDEHOHFLGD�SDUD�

DV�REULJDo}HV�QDWXUDLV�QR�DUWLJR��������VRE�D�HStJUDIH�

³QmR�UHSHWLomR�GR�LQGHYLGR´��e�QHVWD�SDUWLFXODU�FDUDFWH�

UtVWLFD�GD�SUHVFULomR�TXH�DOJXQV�DXWRUHV�IXQGDP�R�HQWHQ�

GLPHQWR�GH�TXH��FRQWUDULDPHQWH�j�FDGXFLGDGH��D�SUHVFUL�

omR�QmR�FRQGX]�j�H[WLQomR�GR�GLUHLWR�PDV�DSHQDV�DR�VHX�

HQIUDTXHFLPHQWR�8

2.2. Início, suspensão e interrupção do prazo 

2�SULQFtSLR�JHUDO�p�R�GH�TXH�R�SUD]R�SUHVFULFLRQDO�Vy�

FRPHoD�D�FRUUHU�TXDQGR�R�GLUHLWR�SXGHU�VHU�H[HUFLGR��DUWLJR�

�������Q�������¬�FRQWDJHP�GR�SUD]R�SUHVFULFLRQDO�DSOLFD�VH�

R�GLVSRVWR�QR�DUWLJR��������HP�SDUWLFXODU�D�DOtQHD�F���SRU�VH�

WUDWDU�GH�SUD]R�VXEVWDQWLYR�

2V�Q��V���D���GR�DUWLJR�������H�RV�DUWLJRV�������H�������

HVWDEHOHFHP�FDVRV�HVSHFLDLV�GH�LQtFLR�GR�FXUVR�GR�SUD]R�

de prescrição. 

-i�RV�DUWLJRV�������D�������HVWDEHOHFHP�FDXVDV�GH�VXV�

pensão da prescrição. 

$�VXVSHQVmR�QmR�LQXWLOL]D�R�SUD]R�GH�SUHVFULomR�Mi�

GHFRUULGR��GHL[DQGR�DSHQDV�GH�FRUUHU��WHPSRUDULDPHQWH��

YROWDQGR�D�FRQWDU�XPD�YH]�FHVVDGD�D�FDXVD�GH�VXVSHQVmR��

1R�HQVLQDPHQWR�GH�3DLV�GH�9DVFRQFHORV���������R�

DUWLJR�������HVWDEHOHFH�FDXVDV�ELODWHUDLV�GH�VXVSHQVmR�

GD�SUHVFULomR��FDXVDV�TXH�DVVHQWDP�HP�UHODo}HV�LQWHU�

SHVVRDLV�WtSLFDV��Mi�RV�DUWLJRV�������D�������SUHYrHP�FDXVDV�

XQLODWHUDLV�GH�VXVSHQVmR�GD�SUHVFULomR��³(VWDV�QmR�DVVHQ�

WDP�Mi�QXPD�SDUWLFXODU�UHODomR�HQWUH�DV�SHVVRDV�GR�FUHGRU�

H�GR�GHYHGRU��PDV�DQWHV�HP�HVSHFLDLV�VLWXDo}HV�RX�SRVL�

o}HV�HP�TXH�VH�HQFRQWUH�R�WLWXODU�GR�GLUHLWR��TXH�MXVWL¿FDP�

TXH�FRQWUD�HOH�D�SUHVFULomR�QmR�VH�LQLFLH��QmR�FRUUD��RX�QmR�

VH�FRPSOHWH�HQTXDQWR�WDO�VLWXDomR�QmR�FHVVDU´��3DLV�GH�

9DVFRQFHORV�����������������

$�LQWHUUXSomR�GR�SUD]R�SUHVFULFLRQDO�LQXWLOL]D�R�WHPSR�

Mi�GHFRUULGR��FRPHoDQGR�D�FRUUHU�QRYR�SUD]R�D�SDUWLU�GR�

DWR�LQWHUUXSWLYR��DUWLJR��������

$�LQWHUUXSomR�SRGH�RFRUUHU�SRU�LQLFLDWLYD�GR�WLWXODU�GR�

GLUHLWR�RX�SRU�UHFRQKHFLPHQWR�GR�GLUHLWR�SRU�SDUWH�GR�EHQH�

¿FLiULR�GD�SUHVFULomR�

1R�SULPHLUR�FDVR��HVWDEHOHFH�R�DUWLJR�������TXH�D�FLWD�

omR�RX�QRWL¿FDomR�MXGLFLDO�GH�TXDOTXHU�DWR�TXH�H[SULPD�D�

LQWHQomR�GH�H[HUFHU�R�GLUHLWR��VHMD�TXDO�IRU�R�SURFHVVR�

H�DLQGD�TXH�R�WULEXQDO�VHMD�LQFRPSHWHQWH��LQWHUURPSH�D�

prescrição.

2�Q�����GR�UHIHULGR�SUHFHLWR�FRQVDJUD�XPD�LQWHUUXSomR�

da prescrição ope legis��GHFRUULGRV�FLQFR�GLDV�VREUH�D�GDWD�

HP�TXH�D�FLWDomR�RX�D�QRWL¿FDomR�IRL�UHTXHULGD��FRQWDQWR�

TXH�HVWD�QmR�WHQKD�RFRUULGR�SRU�FDXVD�QmR�LPSXWiYHO�DR�

UHTXHUHQWH�

A interrupção da prescrição ocorre igualmente no caso 

GH�UHFRQKHFLPHQWR�GR�GLUHLWR��DLQGD�TXH�WiFLWR��HIHWXDGR�

SHUDQWH�R�UHVSHWLYR�WLWXODU�SRU�DTXHOH�FRQWUD�TXHP�R�GLUHLWR�

SRGH�VHU�H[HUFLGR��2�UHFRQKHFLPHQWR�WiFLWR�Vy�RSHUD�VH�

UHVXOWDU�GH�IDFWRV�TXH�LQHTXLYRFDPHQWH�R�H[SULPDP��DUWLJR�

�������Q��V���H�����2�OHJLVODGRU�IRL�DTXL�PDLV�H[LJHQWH�GR�

TXH�QD�VROXomR�DGRWDGD�JHQHULFDPHQWH�SDUD�D�GHFODUD�

omR�QHJRFLDO�WiFLWD�QR�DUWLJR��������&RP�HIHLWR��QmR�EDVWD�

TXH�R�UHFRQKHFLPHQWR�UHVXOWH�GH�IDFWRV�TXH�FRP�WRGD�D�

SUREDELOLGDGH�R�UHYHOHP��H[LJLQGR�D�OHL�TXH�R�UHFRQKHFL�

PHQWR�UHVXOWH�GH�IDFWRV�TXH�LQHTXLYRFDPHQWH�R�H[SULPDP�

1RV�WHUPRV�GR�SUHFHLWXDGR�QR�DUWLJR��������VH�D�LQWHU�

UXSomR�GD�SUHVFULomR�UHVXOWD�GH�FLWDomR��QRWL¿FDomR�RX�DWR�

HTXLSDUDGR��RX�GH�FRPSURPLVVR�DUELWUDO��HVWD�PDQWHU�VH�i�

DWp�DR�WUkQVLWR�HP�MXOJDGR�GD�GHFLVmR�TXH�SXVHU�WHUPR�DR�

SURFHVVR��H�Vy�QHVWH�PRPHQWR�p�TXH�FRPHoD�D�FRQWDU�VH�

R�QRYR�SUD]R�

3DUDIUDVHDQGR�3LUHV�GH�/LPD�H�$QWXQHV�9DUHOD��������

������R�Q�����GD�FLWDGD�QRUPD�H[FHWXD�TXDWUR�FDVRV�³�«���

R�GH�R�DXWRU�GHVLVWLU�GD�LQVWkQFLD��R�GH�R�UpX�VHU�DEVROYLGR�
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GD�LQVWkQFLD��R�GH�D�LQVWkQFLD�¿FDU�GHVHUWD�H�R�GH�R�FRP�

SURPLVVR�DUELWUDO�ILFDU�VHP�HIHLWR��1HVWHV�FDVRV��R�QRYR�

SUD]R�GH�SUHVFULomR�FRPHoDUi�D�FRQWDU�VH�GHVGH�D�LQWHU�

UXSomR��QRV�WHUPRV�GR�DUWLJR�DQWHULRU´�

2.3. Prescrição extintiva e prescrição presuntiva

2�&yGLJR�&LYLO�HVWDEHOHFH�SUD]RV�GH�SUHVFULomR�H[WLQ�

WLYD�H�SUHVXQWLYD��1D�SUHVFULomR�H[WLQWLYD�R�REULJDGR�Vy�

QHFHVVLWD�GH�LQYRFDU�H�GHPRQVWUDU�R�GHFXUVR�GR�SUD]R�

SUHVFULFLRQDO�SDUD�VH�RSRU�DR�H[HUFtFLR�GR�GLUHLWR��VHQGR�

LUUHOHYDQWH�R�FXPSULPHQWR�RX�LQFXPSULPHQWR�GD�REULJDomR��

2�SUD]R�GH�SUHVFULomR�RUGLQiULD�p�GH����DQRV��DUWLJR�

��������HVWDEHOHFHQGR�R�DUWLJR�������XP�SUD]R�TXLQTXHQDO�

SDUD�SUHVWDo}HV�SHULyGLFDV��DPERV�GH�QDWXUH]D�H[WLQWLYD��

2V�GLUHLWRV�FXMD�SUHVFULomR�D�OHL�VXMHLWH�D�XP�SUD]R�LQIH�

ULRU�DR�RUGLQiULR�¿FDP�VXMHLWRV�D�HVWH�~OWLPR�VH�UHFRQKH�

FLGRV�DWUDYpV�GH�VHQWHQoD�WUDQVLWDGD�HP�MXOJDGR�RX�RXWUR�

WtWXOR�H[HFXWLYR��DUWLJR��������

2V�DUWLJRV�������H�������HVWDEHOHFHP�SUHVFULo}HV�GH�

FXUWR�SUD]R�H�GH�QDWXUH]D�SUHVXQWLYD��1HVWH�FDVR��D�SUHV�

FULomR�IXQGD�VH�QD�SUHVXQomR�GR�FXPSULPHQWR��DUWLJR�

��������2�IXQGDPHQWR�VXEMDFHQWH�jV�SUHVFULo}HV�SUHVXQ�

WLYDV�p�R�GH�SURWHJHU�R�GHYHGRU�GH�FXPSULU�GXDV�YH]HV��

HP�VLWXDo}HV�HP�TXH�p�XVXDO�QmR�JXDUGDU�RX�DWp�QmR�H[LJLU�

UHFLER��

$�SUHVXQomR�p�GH�QDWXUH]D�iuris tantum�SHOR�TXH�p�LOL�

GtYHO�SRU�SURYD�HP�FRQWUiULR��DUWLJR��������Q�������&RQWXGR��

D�OHL�DSHQDV�DGPLWH�D�LOLVmR�SRU�FRQILVVmR�H��QR�FDVR�GH�

FRQ¿VVmR�H[WUDMXGLFLDO��VH�D�PHVPD�IRU�UHGX]LGD�D�HVFULWR�

�DUWLJR��������

1R�FDVR�GH�FRQ¿VVmR�MXGLFLDO��D�OHL�DGPLWH�D�FRQ¿VVmR�

WiFLWD��D�TXDO�RFRUUHUi�VHPSUH�TXH�R�GHYHGRU�VH�UHFXVDU�

D�GHSRU�RX�D�SUHVWDU�MXUDPHQWR�QR�WULEXQDO�RX��DLQGD��VH�

SUDWLFDU�HP�MXt]R�DWRV�LQFRPSDWtYHLV�FRP�D�SUHVXQomR�GR�

FXPSULPHQWR��DUWLJR��������

1RV�WHUPRV�GR�GLVSRVWR�QR�DUWLJR�������³$V�REULJDo}HV�

VXMHLWDV�D�SUHVFULomR�SUHVXQWLYD�HVWmR�VXERUGLQDGDV�QRV�

WHUPRV�JHUDLV��jV�UHJUDV�GD�SUHVFULomR�RUGLQiULD´�

2.4. Prazos de prescrição no Código Civil

2�&yGLJR�&LYLO�HVWDEHOHFH�SUD]RV�GH�SUHVFULomR�H[WLQ�

WLYD�H�SUD]RV�GH�SUHVFULomR�SUHVXQWLYD��$�UHJUD�p�D�GH�TXH�

WRGRV�RV�GLUHLWRV��TXH�QmR�VHMDP�LQGLVSRQtYHLV�RX�TXH�D�

OHL�QmR�GHFODUH�LVHQWRV�GHOD��HVWmR�VXMHLWRV�D�SUHVFULomR��

2�SUD]R�RUGLQiULR�GH�SUHVFULomR�p�GH����DQRV�H�DSOLFD�

�VH�DRV�GLUHLWRV�HPHUJHQWHV�GH�UHODo}HV�MXUtGLFDV�FRQWUD�

WXDLV�H�DRV�UHFRQKHFLGRV�HP�VHQWHQoD�RX�RXWUR�WtWXOR�H[H�

FXWLYR��DUWLJRV�������H���������$R�FRQWUiULR�GR�TXH�VXFHGLD�

QR�GLUHLWR�DQWHULRU��QmR�UHOHYD�D�ERD�RX�Pi�Ip�GR�EHQH¿�

FLiULR�GR�SUD]R�SUHVFULFLRQDO��3LUHV�GH�/LPD�H�$QWXQHV�

9DUHOD�������������H��WUDWDQGR�VH�GH�XPD�SUHVFULomR�H[WLQ�

WLYD��p�DLQGD�LUUHOHYDQWH�R�FXPSULPHQWR�RX�QmR�FXPSUL�

PHQWR�GD�REULJDomR�

2�&yGLJR�&LYLO�FRQVDJUD�SUD]RV�SUHVFULFLRQDLV�TXH�

YDULDP�HQWUH����DQRV�H�VHLV�PHVHV�

1R�FDVR�GD�KLSRWHFD��GLVS}H�R�DUWLJR��������DOtQHD�E��

TXH��HVWD�H[WLQJXH�VH�SRU�SUHVFULomR��D�IDYRU�GH�WHUFHLUR�

DGTXLUHQWH�GR�SUpGLR�KLSRWHFDGR��GHFRUULGRV�YLQWH�DQRV�

VREUH�R�UHJLVWR�GD�DTXLVLomR�H�FLQFR�VREUH�R�YHQFLPHQWR�

GD�REULJDomR�

1R�GLUHLWR�GH�VXSHUItFLH�D�IDOWD�GH�SDJDPHQWR�GDV�SUHV�

WDo}HV�DQXDLV��GXUDQWH�YLQWH�DQRV��H[WLQJXH�SRU�SUHVFULomR�

D�REULJDomR�GH�DV�SDJDU��PDV�R�VXSHU¿FLiULR�QmR�DGTXLUH�

D�SURSULHGDGH�GR�VROR��VDOYR�VH�KRXYHU�XVXFDSLmR�HP�VHX�

EHQHItFLR��$UWLJR���������

&RQVWLWXL�FDXVD�GH�H[WLQomR�GR�GLUHLWR�GH�VXSHUItFLH��

SRU�SUHVFULomR��D�QmR�FRQFOXVmR�GD�REUD�RX�RPLVVmR�GH�

SODQWDomR�SHOR�VXSHU¿FLiULR��RX�VH�GHVWUXtGD�D�REUD�RX�DV�

iUYRUHV��HVWH�QmR�D�UHFRQVWUXLU�RX�QmR�UHQRYDU�SODQWDomR��

QR�SUD]R�IL[DGR�RX��QD�IDOWD�GH�IL[DomR��QR�SUD]R�GH����

DQRV��DUWLJR���������Q�����DOtQHDV�D��H�E��H�Q�������

1R�DUWLJR�������R� OHJLVODGRU�HVWDEHOHFHX�XP�SUD]R�

TXLQTXHQDO�GH SUHVFULomR�H[WLQWLYD�SDUD�SUHVWDo}HV�SHULy�
GLFDV�UHQRYiYHLV��WDLV�FRPR�UHQGDV�GH�ORFDomR��SHQV}HV�

alimentícias ou juros.

3DUD�D�UHVSRQVDELOLGDGH�FLYLO�H[WUDFRQWUDWXDO�R�DUWLJR�

������HVWDEHOHFH�R�SUD]R�GH�WUrV�DQRV�GH�SUHVFULomR�H[WLQ�

WLYD��2�GLUHLWR�GH�LQGHPQL]DomR�TXH�DVVLVWH�DR�OHVDGR�SUHV�

FUHYH�HP�WUrV�DQRV�D�FRQWDU�GD�GDWD�HP�TXH�HVWH�WHYH�

FRQKHFLPHQWR�GR�GLUHLWR�TXH�OKH�FRPSHWH��HPERUD�FRP�

GHVFRQKHFLPHQWR�GD�SHVVRD�GR�UHVSRQViYHO�H�GD�H[WHQ�
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VmR�LQWHJUDO�GRV�GDQRV��VHP�SUHMXt]R��SRUpP��GR�SUD]R�GH�

SUHVFULomR�RUGLQiULD�GH�YLQWH�DQRV�D�FRQWDU�GD�RFRUUrQFLD�

GR�IDFWR�GDQRVR��'H�LJXDO�PRGR�SUHVFUHYH�HP�WUrV�DQRV�

R�GLUHLWR�GH�UHJUHVVR�HQWUH�RV�UHVSRQViYHLV��DUWLJR�������

Q�������(�VH�R�IDFWR�GDQRVR�FRQVWLWXLU�VLPXOWDQHDPHQWH�LOt�

FLWR�FLYLO�H�LOtFLWR�SHQDO�p�DSOLFiYHO�R�SUD]R�SUHVFULFLRQDO�

PDLV�ORQJR��DUWLJR�������Q������

e�DLQGD�GH�WUrV�DQRV�R�SUD]R�SUHVFULFLRQDO�TXH�UHFDL�

VREUH�R�GLUHLWR�j�UHVWLWXLomR�SRU�HQULTXHFLPHQWR��2�SUD]R�

FRQWD�VH�GD�GDWD�HP�TXH�R�FUHGRU�WHYH�FRQKHFLPHQWR�GR�

GLUHLWR�TXH�OKH�FRPSHWH�H�GD�SHVVRD�GR�UHVSRQViYHO��VHP�

SUHMXt]R�GD�SUHVFULomR�RUGLQiULD�VH�WLYHU�GHFRUULGR�R�SUD]R�

GH�YLQWH�DQRV�D�FRQWDU�GR�HQULTXHFLPHQWR��DUWLJR��������

1RV�WHUPRV�GR�GLVSRVWR�QR�DUWLJR��������SUHVFUHYHP�

HP�GRLV�DQRV�RV�FUpGLWRV�SRU�VHUYLoRV�SUHVWDGRV�QR�H[HU�

FtFLR�GH�SUR¿VV}HV�OLEHUDLV�H�SHOR�UHHPEROVR�GDV�GHVSH�

VDV�FRUUHVSRQGHQWHV��RV�FUpGLWRV�GRV�FRPHUFLDQWHV�HP�

UHODomR�D�REMHWRV�YHQGLGRV�D�FRQVXPLGRUHV��PDV�Mi�QmR�

RV�FUpGLWRV�HQWUH�FRPHUFLDQWHV��RV�FUpGLWRV�GH�HVWDEHOH�

FLPHQWRV�GH�DORMDPHQWR�H�DOLPHQWDomR�D�HVWXGDQWHV��EHP�

FRPR�RV�FUpGLWRV�GRV�HVWDEHOHFLPHQWRV�GH�HQVLQR��HGX�

FDomR��DVVLVWrQFLD�RX�WUDWDPHQWR��UHODWLYDPHQWH�DRV�VHU�

YLoRV�SUHVWDGRV��2�SUD]R�SUHVFULFLRQDO�HP�DSUHoR�p�GH�

QDWXUH]D�SUHVXQWLYD�H�HVWD�p�LOLGtYHO�

3UHVFUHYHP�QR�FXUWR�SUD]R�GH�VHLV�PHVHV�RV�FUpGLWRV�

GH�HVWDEHOHFLPHQWRV�GH�DORMDPHQWR��FRPLGDV�RX�EHELGDV��

SHOR�DORMDPHQWR��FRPLGDV�RX�EHELGDV�TXH�IRUQHoDP�D�

TXHP�QmR�p�HVWXGDQWH��DUWLJR��������

3. A CADUCIDADE

3.1. Regime jurídico 

2�GHFXUVR�GR�SUD]R�¿[DGR�QD�OHL�RX�SRU�YRQWDGH�GDV�

SDUWHV�SDUD�R�H[HUFtFLR�GH�XP�GLUHLWR��VHP�TXH�R�VHX�WLWX�

ODU�R�H[HUoD�H�QmR�VH�UHIHULQGR�D�OHL�j�SUHVFULomR��DFDUUHWD�

D�H[WLQomR�GR�GLUHLWR�SRU�FDGXFLGDGH�

,QYHUVDPHQWH�j�SUHVFULomR��D�FDGXFLGDGH�p�GH�FRQKH�

FLPHQWR�R¿FLRVR�H�SRGH�VHU�DOHJDGD�HP�TXDOTXHU�IDVH�GR�

SURFHVVR��DUWLJR��������

$�OHL�DGPLWH�HVWLSXODo}HV�VREUH�D�FDGXFLGDGH�SHOR�TXH�

p�SHUPLWLGR�FHOHEUDU�QHJyFLRV�MXUtGLFRV�TXH�FULHP�FDVRV�

HVSHFLDLV�GH�FDGXFLGDGH��PRGL¿TXHP�R�UHJLPH�OHJDO�GHVWD�

RX�D�HOD�UHQXQFLHP��FRQWDQWR�TXH�QmR�VH�WUDWH�GH�PDWp�

ULD�VXEWUDtGD�j�GLVSRQLELOLGDGH�GDV�SDUWHV�RX�GH�IUDXGH�jV�

UHJUDV�OHJDLV�GD�SUHVFULomR��DUWLJR���������1R�TXH�UHVSHLWD�

D�PDWpULD�VXEWUDtGD�j�GLVSRQLELOLGDGH�GDV�SDUWHV�UHIHUHP�

3LUHV�GH�/LPD�H�$QWXQHV�9DUHOD�������������DV�Do}HV�GH�

HVWDGR��$� WtWXOR�GH�H[HPSOR� LQGLFDP�RV�DXWRUHV�HVWDU�

YHGDGR�jV�SDUWHV�FRQYHQFLRQDU�TXH�D�DomR�GH�GLYyUFLR�

fundada em certo facto só pode ser intentada dentro do 

SUD]R�¿[DGR��EHP�FRPR�QmR�SRGHU�¿[DU�VH�XP�SUD]R�GH�

FDGXFLGDGH�VXSHULRU�DR�SUD]R�GH�SUHVFULomR�SRU�FRQVWL�

WXLU�IUDXGH�jV�UHJUDV�GH�SUHVFULomR�

3.2. Início, suspensão e interrupção do prazo

6H�D�OHL�QmR�IL[DU�RXWUD�GDWD��R�SUD]R�GH�FDGXFLGDGH�

FRPHoD�D�FRUUHU�QR�PRPHQWR�HP�TXH�R�GLUHLWR�SXGHU�VHU�

H[HUFLGR��VROXomR�TXH�GHFRUUH�GR�GLVSRVWR�QR�DUWLJR��������

$�OHL�¿[D�HP�GLYHUVDV�VLWXDo}HV�D�GDWD�HP�TXH�R�SUD]R�

GH�FDGXFLGDGH�FRPHoD�D�FRUUHU��1DV�UHVWDQWHV�VLWXDo}HV�

LPSRUWD�GLVWLQJXLU�HQWUH�D�H[LVWrQFLD�GR�GLUHLWR�H�R�PRPHQWR�

HP�TXH�HVWH�SRVVD�VHU�H[HUFLGR�

$R�FRQWUiULR�GD�SUHVFULomR��HP�SULQFtSLR��RV�SUD]RV�GH�

caducidade não se suspendem nem se interrompem 

�DUWLJR��������

$�OHL�SUHYr�FDXVDV�LPSHGLWLYDV�GD�FDGXFLGDGH�QR�DUWLJR�

�������HVWDEHOHFHQGR�QR�VHX�Q�����TXH�³6y�LPSHGH�D�FDGX�

FLGDGH�D�SUiWLFD��GHQWUR�GR�SUD]R�OHJDO�RX�FRQYHQFLRQDO��

GR�DWR�D�TXH�D�OHL�RX�FRQYHQomR�DWULEXD�HIHLWR�LPSHGLWLYR´�

3.3. Início do prazo: casos de data fixada

2�OHJLVODGRU�IL[RX�HP�GLYHUVRV�FDVRV�D�GDWD�HP�TXH�

FRPHoD�D�FRUUHU�R�SUD]R�GH�FDGXFLGDGH��&RQVWLWXHP�H[HP�

SORV�FRP�UHOHYkQFLD�SUiWLFD�DV�QRUPDV�GR�&yGLJR�&LYLO�TXH�

se passam a analisar.

1R�FDVR�GD�DQXODELOLGDGH�p�HVWDEHOHFLGR�R�SUD]R�GH�

XP�DQR��SDUD�D�VXD�DUJXLomR��R�TXDO�VH�FRQWD�D�SDUWLU�GD�

FHVVDomR�GR�YtFLR�TXH�OKH�VHUYH�GH�IXQGDPHQWR��DUWLJR�

�������Q�����9��3DUD�RV�QHJyFLRV�MXUtGLFRV�DQXOiYHLV�FHOH�

EUDGRV�SHOR�PHQRU��R�SUD]R�SDUD�D�VXD�DUJXLomR�p�LJXDO�
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PHQWH�GH�XP�DQR��D�FRQWDU�GRV�IDFWRV�SUHYLVWRV�QDV�DOt�

QHDV�D��H�F��GR�DUWLJR�������

1R�GRPtQLR�GR�GLUHLWR�GH�SUHIHUrQFLD��HVWDEHOHFH�R�

DUWLJR�������TXH��HP�FDVR�GH�YHQGD�GD�FRLVD�REMHWR�GH�

SDFWR�GH�SUHIHUrQFLD��R�REULJDGR�GHYH�FRPXQLFDU�DR�WLWX�

ODU�GR�GLUHLWR�R�SURMHWR�GH�YHQGD�H�DV�FOiXVXODV�GR�FRQ�

WUDWR�SURMHWDGR��(�UHFHELGD�D�FRPXQLFDomR��R�SUHIHUHQWH�

GHYH�H[HUFHU�R�VHX�GLUHLWR�QR�SUD]R�GH�RLWR�GLDV�VRE�SHQD�

GH�FDGXFLGDGH��VDOYR�VH�HVWLYHU�YLQFXODGR�D�SUD]R�PDLV�

FXUWR�RX�OKH�WLYHU�VLGR�¿[DGR�SUD]R�PDLV�ORQJR��

1R�FDVR�GH�YHQGD�GH�FRLVDV�GHIHLWXRVDV��R�DUWLJR�������

HVWDEHOHFH�RV�SUD]RV�SDUD�D�GHQ~QFLD�GRV�GHIHLWRV�SHOR�

FRPSUDGRU�DR�YHQGHGRU��$VVLP�H�QR�FDVR�GH�FRLVD�PyYHO��

D�GHQ~QFLD�GHYH�VHU�IHLWD�DWp�WULQWD�GLDV�GHSRLV�GH�FRQKH�

cido o defeito e dentro dos seis meses após a entrega da 

FRLVD��1R�FDVR�GH�FRLVD�LPyYHO��RV�UHIHULGRV�SUD]RV�VmR�

GH�XP�H�FLQFR�DQRV��UHVSHWLYDPHQWH��(�QRV�WHUPRV�GR�DUWLJR�

�������D�DomR�GH�DQXODomR�SRU�HUUR�FDGXFD�¿QGRV�RV�SUD]RV�

¿[DGRV�QR�DUWLJR�������VHP�TXH�R�FRPSUDGRU�WHQKD�IHLWR�

D�GHQ~QFLD��RX�GHFRUULGRV�VHLV�PHVHV�VREUH�HVWD��VHP�

SUHMXt]R�GR�GLVSRVWR�QR�DUWLJR��������Q�����

$�HVWH�SURSyVLWR�GHFLGLX�R�6XSUHPR�7ULEXQDO�GH�-XV�

tiça10�TXH�³2V�SUD]RV�GH�FDGXFLGDGH�SUHYLVWRV�QR�DUW��������

GR�&yG��&LYLO�SDUD�D�DFomR�GH�DQXODomR�GH�YHQGD�GH�FRLVD�

GHIHLWXRVD�DSOLFDP�VH�DRV�GHPDLV�PHLRV�GH�UHDFomR�GR�

FRPSUDGRU�FRQWUD�DTXHOD�YHQGD��UHSDUDomR�VXEVWLWXLomR�

GD�FRLVD��UHGXomR�GR�SUHoR��UHVROXomR�GR�FRQWUDWR�RX�

LQGHPQL]DomR´�

1R�FDVR�GD�HPSUHLWDGD��R�DUWLJR��������HVWDEHOHFH�D�

REULJDomR�GR�GRQR�GD�REUD�GHQXQFLDU�DR�HPSUHLWHLUR�RV�

GHIHLWRV�GD�REUD��QR�SUD]R�GH�WULQWD�GLDV�DSyV�R�VHX�GHV�

FREULPHQWR��VRE�SHQD�GD�FDGXFLGDGH�GRV�GLUHLWRV�GH�HOL�

PLQDomR�GRV�GHIHLWRV��UHGXomR�GR�SUHoR��UHVROXomR�GR�

FRQWUDWR�H�LQGHPQL]DomR��SUHYLVWRV�QRV�DUWLJRV�VHJXLQWHV��

(��VHP�SUHMXt]R�GD�FDGXFLGDGH�SUHYLVWD�QR�DUWLJR���������

HVWHV�GLUHLWRV�FDGXFDP�VH�QmR�IRUHP�H[HUFLGRV�GHQWUR�GH�

XP�DQR�D�FRQWDU�GD�UHFXVD�GD�DFHLWDomR�GD�REUD�RX�GD�

DFHLWDomR�FRP�UHVHUYD��DUWLJR���������Q�������&DVR�RV�GHIHL�

WRV�VHMDP�GHVFRQKHFLGRV�GR�GRQR�GD�REUD�H�HVWH�D�DFHL�

WRX��R�SUD]R�GH�FDGXFLGDGH�FRQWD�VH�D�SDUWLU�GD�GHQ~QFLD��

HP�QHQKXP�FDVR��SRUpP��DTXHOHV�GLUHLWRV�SRGHP�VHU�H[HU�

FLGRV�GHSRLV�GH�GHFRUUHUHP�GRLV�DQRV�VREUH�D�HQWUHJD�GD�

REUD��DUWLJR���������Q�������

6H�D�HPSUHLWDGD�WLYHU�SRU�REMHFWR�D�FRQVWUXomR��PRGL�

¿FDomR�RX�UHSDUDomR�GH�HGLItFLRV�RX�RXWURV�LPyYHLV�GHV�

WLQDGRV�SRU�VXD�QDWXUH]D�D�ORQJD�GXUDomR��HVWDEHOHFH�R�

DUWLJR��������R�SUD]R�GH�FLQFR�DQRV�D�FRQWDU�GD�HQWUHJD�

SDUD�D�GHQ~QFLD�GRV�GHIHLWRV��(�R�FRPSUDGRU�WHP�R�SUD]R�

de um ano a contar do conhecimento dos defeitos para 

D�VXD�GHQ~QFLD�H�D�LQGHPQL]DomR�GHYH�VHU�SHGLGD�QR�DQR�

VXEVHTXHQWH�j�GHQ~QFLD��DUWLJR���������Q��V���H����

3HUSDVVDQGR�R�GLUHLWR�GD�IDPtOLD�HVWDEHOHFH�R�&yGLJR�

&LYLO�SUD]RV�SDUD�LQVWDXUDU�D�DomR�GH�DQXODomR�GR�FDVD�

PHQWR��QRV�DUWLJRV��������D���������RV�TXDLV�FRQWDP�VH�D�

SDUWLU�GRV�IDFWRV�SUHYLVWRV�QDV�UHIHULGDV�QRUPDV�

(�QRV�FDVRV�GH�LQYHVWLJDomR�GD�PDWHUQLGDGH�H�GD�

SDWHUQLGDGH��YDOHP�SDUD�D�SURSRVLWXUD�GD�DomR�RV�SUD]RV�

¿[DGRV�H�D�FRQWDU�GRV�IDFWRV�SUHYLVWRV�QRV�DUWLJRV��������

H���������UHVSHWLYDPHQWH��QD�UHGDomR�GDGD�SHOD�/HL�Q���

��������GH���GH�DEULO��

$�HVWH�SURSyVLWR�SRGH�OHU�VH�QR�DFyUGmR�GR�6XSUHPR�

7ULEXQDO�GH�-XVWLoD��GH�����������11�TXH�

“I – A problemática da caducidade das acções de 

investigação de paternidade, no que concerne, espe-

cialmente, a constitucionalidade ou inconstitucionali-

GDGH�GD�¿[DomR�GH�SUD]RV�SDUD�D�VXD�SURSRVLWXUD��WHP�

sido largamente debatida na doutrina e na jurisprudên-

FLD�H�HVWi��DLQGD�KRMH��ORQJH�GH�VHU�SDFt¿FD�

,,�±�$�/HL�Q������������GH��������VXUJLX�GHSRLV�GH�R�7UL-

bunal Constitucional ter declarado a inconstitucionali-

GDGH��FRP�IRUoD�REULJDWyULD�JHUDO��GD�QRUPD�GR�Q�����

GR�DUWLJR��������GR�&yGLJR�&LYLO��DSOLFiYHO�SRU�IRUoD�GR�

DUWLJR��������GR�PHVPR�&yGLJR��QD�PHGLGD�HP�TXH�

previa para a caducidade do direito de investigar a 

SDWHUQLGDGH��XP�SUD]R�GH�GRLV�DQRV�D�SDUWLU�GD�PDLR-

ridade do investigante, por violação das disposições 

FRQMXJDGDV�GRV�DUWLJRV�������Q������������Q������H�������

Q������GD�&RQVWLWXLomR�GD�5HS~EOLFD�3RUWXJXHVD��FIU��

DFyUGmR�Q������������GH����GH�-DQHLUR��SXEOLFDGR�QR�

'�5���,�6pULH�$��GH�������������

,,,�±�(VVD�GHFODUDomR�VXVFLWRX�LQ~PHUDV�G~YLGDV��QD�

doutrina e na jurisprudência, no que toca aos seus efei-

tos, passando a principal por saber se, a partir daí, as 

acções de investigação de paternidade continuavam 

D�HVWDU�GHSHQGHQWHV�GH�DOJXP�SUD]R�SDUD�D�VXD�SUR-
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positura ou se, ao invés, tinha deixado de existir qual-

TXHU�SUD]R�SDUD�HVVH�HIHLWR��WHQGR�VLGR�SUHFLVDPHQWH�

D�HVVDV�G~YLGDV�TXH�R�OHJLVODGRU�YLVRX�GDU�UHVSRVWD�

IV – A reforma legislativa em causa não se limitou a 

DORQJDU�D�GXUDomR�GRV�SUD]RV�GH�FDGXFLGDGH�DQWHULRU-

PHQWH�HVWDEHOHFLGRV�QR�DUWLJR��������GR�&yGLJR�&LYLO��

WHQGR�LGR�PDLV�ORQJH�DR�WHU�SRVWR�¿P�DR�IXQFLRQDPHQWR�

DXWyQRPR�GH�XP�SUD]R�GH�FDGXFLGDGH�FHJR�TXH�FRUULD�

inexorável e ininterruptamente, independentemente de 

SRGHU�H[LVWLU�TXDOTXHU�MXVWL¿FDomR�RX�IXQGDPHQWR�SDUD�

R�H[HUFtFLR�GR�GLUHLWR�

9�±�1mR�REVWDQWH�R�Q�����GR�DUWLJR��������GR�&yGLJR�&LYLO�

�DSOLFiYHO�DV�DFo}HV�GH�LQYHVWLJDomR�GD�SDWHUQLGDGH�H[�

YL�GR�GLVSRVWR�QR�DUWLJR��������GR�PHVPR�&yGLJR��PDQWHU�

que esta acção só pode ser proposta durante a meno-

ULGDGH�GR�LQYHVWLJDQWH�RX�QRV����DQRV�SRVWHULRUHV�D�VXD�

PDLRULGDGH�RX�HPDQFLSDomR��R�Q�����HVWDEHOHFH�TXH�D�

acção ainda pode ser proposta nos três anos posterio-

UHV�D�RFRUUrQFLD�GH�DOJXP�GRV�IDFWRV�Dt�HQXQFLDGRV��

9,�±�2�SUD]R�GH�WUrV�DQRV�UHIHULGR�QR�Q�����FRQWD�VH�

SDUD�DOpP�GR�SUD]R�¿[DGR�QR�Q������GR�DUWLJR��������GR�

Código Civil, não caducando o direito de proposição 

GD�DFomR�DQWHV�GH�HVJRWDGRV�WRGRV�HOHV��,VWR�p��PHVPR�

TXH�Mi�WHQKDP�GHFRUULGR�GH]�DQRV�D�SDUWLU�GD�PDLRUL-

dade ou emancipação, a acção é ainda exercitável 

GHQWUR�GR�SUD]R�¿[DGR�QR�Q������H�LQYHUVDPHQWH��D�XOWUD-

SDVVDJHP�GHVWH�SUD]R�QmR�REVWD�j�LQVWDXUDomR�GD�

DFomR��VH�DLQGD�QmR�WLYHU�GHFRUULGR�R�SUD]R�JHUDO�FRQ-

WDGR�D�SDUWLU�GD�PDLRULGDGH�RX�HPDQFLSDomR���«��

VIII – O conhecimento superveniente de que cuida o 

Q������DOtQHD�F��VHUi�DTXHOH�TXH�VH�YHUL¿TXH�GHSRLV�GH�

LQWHJUDOPHQWH�GHFRUULGR�R�SUD]R�REMHFWLYR�GH�GH]�DQRV�

SUHYLVWR�QR�Q�����GR�DUWLJR��������GR�&yGLJR�&LYLO�

IX – O seu preenchimento não se basta com todo e 

qualquer facto ou circunstância, antes exigindo que o 

tal conhecimento superveniente se reporte a factos 

ou circunstâncias que possibilitem e justifiquem a 

LQYHVWLJDomR��«�´�

3RU�~OWLPR�H�QR�TXH�UHVSHLWD�j�DFHLWDomR�GH�KHUDQoD��

R�GLUHLWR�FDGXFD�DR�¿P�GH�GH]�DQRV��FRQWDGRV�GHVGH�TXH�

R�VXFHVVtYHO�WHP�FRQKHFLPHQWR�GH�KDYHU�VLGR�D�HOD�FKD�

PDGR��DUWLJR���������

2�GLUHLWR�GH�DomR�QR�FDVR�GH�QXOLGDGH�H�DQXODELOLGDGH�

GR�WHVWDPHQWR�FDGXFD�GHFRUULGRV�RV�SUD]RV�SUHYLVWRV�QR�

DUWLJR��������H�D�FRQWDU�GD�GDWD�HP�TXH�R�LQWHUHVVDGR�

WHYH�FRQKHFLPHQWR�GR�WHVWDPHQWR�H�GD�UHVSHWLYD�FDXVD�

GH�LQYDOLGDGH�

3.4. O ónus da prova 

O regime jurídico da caducidade não admite a suspen�

VmR�RX�LQWHUUXSomR�GR�UHVSHWLYR�SUD]R��VHQmR�QRV�FDVRV�

HP�TXH�D�OHL�DVVLP�R�GHWHUPLQH��DUWLJR��������

(�GH�DFRUGR�FRP�R�GLVSRVWR�QR�DUWLJR��������Q�����³Vy�

LPSHGH�D�FDGXFLGDGH�D�SUiWLFD��GHQWUR�GR�SUD]R�OHJDO�RX�

FRQYHQFLRQDO��GR�DFWR�D�TXH�D�OHL�RX�FRQYHQomR�DWULEXD�

HIHLWR�LPSHGLWLYR´�

2�SUD]R�GH�FDGXFLGDGH�FRPHoD�D�FRUUHU�QR�PRPHQWR�

HP�TXH�R�GLUHLWR�SXGHU�VHU�OHJDOPHQWH�H[HUFLGR�RX�D�FRQWDU�

GD�GDWD�¿[DGD�QD�OHL��1HVWH�~OWLPR�FDVR��H�FRPR�¿FRX�DQD�

lisado12��HP�GLYHUVRV�OXJDUHV�GR�&yGLJR�&LYLO�R�OHJLVODGRU�

¿[RX�TXH�R�SUD]R�GH�FDGXFLGDGH�FRPHoD�D�FRUUHU�D�FRQWDU�

do conhecimento de certo facto.

$VVLP�H�DSHVDU�GR�GHFXUVR�GR�SUD]R�GH�FDGXFLGDGH�

VHU�GH�FRQKHFLPHQWR�R¿FLRVR��QRV�FDVRV�HP�TXH�R�SUD]R�

FRUUHU�D�FRQWDU�GR�FRQKHFLPHQWR�GH�GHWHUPLQDGR�IDFWR��

YDOH�R�GLVSRVWR�QR�DUWLJR��������Q�����GH�DFRUGR�FRP�R�TXDO�

FDEH�DR�UpX�D�SURYD�GH�R�SUD]R�WHU�Mi�GHFRUULGR��VDOYR�VH�

outra for a solução especialmente consignada na lei.

CONCLUSÃO

O reconhecimento e a tutela de direitos pela ordem jurí�

dica constituem elementos fundamentais do Estado de 

'LUHLWR��1DV�SDODYUDV�GH�6DQWRV�-XVWR����������������R�(VWDGR�

GH�'LUHLWR�PDWHULDO�FDUDFWHUL]D�VH�SRU�TXDWUR�QRWDV�IXQGD�

PHQWDLV��XP�RUGHQDPHQWR�MXUtGLFR�KLHUDUTXLFDPHQWH�HVWUX�

WXUDGR��R�UHFRQKHFLPHQWR�H�D�SURWHomR�GH�GLUHLWRV�KXPD�

QRV�IXQGDPHQWDLV��D�DomR�DGPLQLVWUDWLYD�GRWDGD�GH�PHLRV�

TXH�WXWHODP�RV�GLUHLWRV�GRV�DGPLQLVWUDGRV�H�R�FRQWUROR�MXULV�

dicional da legislação como garante da constituição.

2�GLUHLWR�QD�VXD�IXQomR�GLVFLSOLQDGRUD�GDV�UHODo}HV�

GD�YLGD�HP�VRFLHGDGH�YLVD�UHDOL]DU�D�MXVWLoD��D�HTXLGDGH��
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PDV�WDPEpP�D�RSRUWXQLGDGH��D�FHUWH]D�H�D�VHJXUDQoD�MXUt�

GLFD��2�HQIUDTXHFLPHQWR�RX�H[WLQomR�GH�GLUHLWRV�FRQVWLWXL�

XP�IDWRU��DLQGD�TXH�PXLWDV�YH]HV�SHUFHFLRQDGR�FRPR�

LQMXVWR��GH�VHJXUDQoD�MXUtGLFD�H�SD]�VRFLDO�

e��DVVLP��QHVWH�HTXLOtEULR�GH�YDORUHV�FRQÀLWXDQWHV�TXH�

D�RUGHP�MXUtGLFD�FRQVDJUD��SRU�XP�ODGR��PHLRV�GH�WXWHOD�

GRV�GLUHLWRV�VXEMHWLYRV�H��SRU�RXWUR��LQVWUXPHQWRV�TXH�RUGH�

QDP�DV�UHODo}HV�MXUtGLFDV�H�SDFL¿FDP�D�YLGD�HP�VRFLHGDGH�

Os institutos jurídicos da prescrição e da caducidade 

estão sistematicamente inseridos na parte geral do Código 

&LYLO��VRE�D�HStJUDIH�³2�WHPSR�H�VXD�UHSHUFXVVmR�QDV�

UHODo}HV�MXUtGLFDV´��MXVWDPHQWH�SRUTXH�R�VHX�IXQFLRQD�

PHQWR�UHSHUFXWH�VH�QHVWDV��SHOD�SURGXomR�GH�HIHLWRV�PRGL�

¿FDWLYRV�RX�H[WLQWLYRV��FRPR�UHVSRVWD�DRV�YDORUHV�UHFOD�

PDGRV�SHOD�YLGD�HP�VRFLHGDGH�
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1 $UWLJR�������Q������GR�&yGLJR�&LYLO�
2 $UWLJR�������Q������GR�&yGLJR�&LYLO�
3 $UWLJR������GR�&yGLJR�&LYLO�
4 $UWLJR������GR�&yGLJR�&LYLO�
� 7RGDV�DV�UHIHUrQFLDV�QRUPDWLYDV�VHP�LQGLFDomR�GH�IRQWH�UHVSHL�
WDP�DR�&yGLJR�&LYLO�

6 3URFHVVR�Q�����������7%009�&�&��6���5HODWRU�$QWyQLR�-RDTXLP�
3LoDUUD��GLVSRQtYHO�HP�ZZZ�GJVL�SW.

7 1HVWH�VHQWLGR�vide�3LUHV�GH�/LPD�H�$QWXQHV�9DUHOD��RE��FLW���S������

8 1R�VHQWLGR�GH�TXH�D�SUHVFULomR�HQIUDTXHFH�R�GLUHLWR�HP�FDXVD��
3DLV�GH�9DVFRQFHORV�������������H�+|UVWHU�������������H�$FyUGmR�

GR�6XSUHPR�7ULEXQDO�GH�-XVWLoD��GH�������������3URF���������<+/6%�

/��6����ZZZ�GJVL�SW���1R�VHQWLGR�GD�H[WLQomR�GR�GLUHLWR�vide�0RWD�

3LQWR�������������

9 Vide�SRUpP�R�GLVSRVWR�QR�Q�����GR�DUWLJR�������

10 $FyUGmR�GH�������������SURFHVVR����������7%0$,�3��6���GLV�
SRQtYHO�HP�ZZZ�GJVL�SW.

11 'LVSRQtYHO�HP�ZZZ�SJGO�SW.
12 6XSUD�����

%,%/,2*5$),$

aNdrade��0DQXHO�$��'RPLQJXHV�GH���������7HRULD�*HUDO�GD�5HODomR�

-XUtGLFD��9RO��,,�±�)DFWR�-XUtGLFR��HP�HVSHFLDO�1HJyFLR�-XUtGLFR��$OPH�

GLQD��&RLPEUD�

Cordeiro��$QWyQLR�0HQH]HV���������³'D�SUHVFULomR�GR�SDJDPHQWR�

GRV�GHQRPLQDGRV�VHUYLoRV�S~EOLFRV�HVVHQFLDLV´��O Direito���������

WRPR�,9��$OPHGLQD��&RLPEUD�

Costa��0iULR�-~OLR�GH�$OPHLGD���������Noções de Direito Civil������

HGLomR���$OPHGLQD��&RLPEUD�

hörster��+HLQULFK�(ZDOG���������A Parte Geral do Código Civil Por-

WXJXrV��7HRULD�*HUDO�GR�'LUHLWR�&LYLO��$OPHGLQD��&RLPEUD�

Justo��6DQWRV���������Introdução ao Estudo do Direito������HGLomR���

&RLPEUD��&RLPEUD�(GLWRUD��

lima��3LUHV�GH��Varela��$QWXQHV���������Código Civil Anotado��9ROXPH�

,������HGLomR�UHY��H�DFW����FRP�D�FRODERUDomR�0��+HQULTXH�0HVTXLWD��

&RLPEUD��&RLPEUD�(GLWRUD��

maChado��-��%DSWLVWD���������Introdução ao Direito e ao Discurso Legi-

timador��&RLPEUD��$OPHGLQD��

mariaNo��(OVD���������³3UHVFULomR�H�&DGXFLGDGH�±�$OJXPDV�FRQVL�

GHUDo}HV�VREUH�SUD]RV´��LQ�Boletim da Ordem dos Advogados������

������SS��������

Neto��$EtOLR���������Código Civil Anotado�������HGLomR�YHU��H�DFW����

/LVERD��(GLIRUXP��

oliVeira��)HUQDQGR���������Breve glossário de latim para juristas��

/LVERD��(GLo}HV�&RVPRV��

PiNto��&DUORV�$OEHUWR�GD�0RWD���������7HRULD�*HUDO�GR�'LUHLWR�&LYLO 

�����HGLomR�SRU�$QWyQLR�3LQWR�0RQWHLUR�H�3DXOR�0RWD�3LQWR���&RLPEUD��

&RLPEUD�(GLWRUD��

Prata��$QD���������'LFLRQiULR�-XUtGLFR��9ROXPH�,������HGLomR���&RLP�

EUD��$OPHGLQD��

silVa��&DOYmR�GD���������³$SOLFDomR�GD�/HL�Q���������DR�6HUYLoR�

0yYHO�GH�7HOHIRQH�H�QDWXUH]D�H[WLQWLYD�GD�SUHVFULomR�UHIHULGD�QR�VHX�

DUW������´��LQ�5HYLVWD�GH�/HJLVODomR�H�-XULVSUXGrQFLD��$QR��������SS��

���������

BBB���������³6HUYLoRV�S~EOLFRV�HVVHQFLDLV��DOWHUDo}HV�j�/HL�Q���������

SHODV�/HLV�Q��V���������H��������´��LQ�5HYLVWD�GH�/HJLVODomR�H�-XULV-

prudência��$QR��������SS����������


